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P.R Case No-181 of 2018 
(State of Assam Vs Sri Arup Gogoi) 

 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR::::: TEZPUR 

P. R. Case No-181 of 2018 

Under section-338 of I.P.C 

 

Present:- Sri N. J. Haque, AJS,  
           Chief Judicial Magistrate,  
                      Sonitpur, Tezpur 
 
       State of Assam   
     –Vs–  

Sri Arup Gogoi 
S/O:- Late Debendra Nath Gogoi 
R/O:- Mazgaon 
P/S:- Tezpur 
Dist:- Sonitpur, Assam  

…...Accused Person 
Advocate appeared: 

 

Mr. N. K. Mishra, Addl. P.P ….……………………… For the State 

Mr. Babul Borthakur & Anr, Ld. Advocates………………….For the accused person 

 
Evidence recorded on   :- 24.01.2022  
Date of Statement of defence  :- 02.02.2022 

Argument heard on   :- 02.02.2022  

Judgment delivered on  :- 02.02.2022   

  

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 12.09.2017, one Ajgar 

Ali lodged an Ejahar before the O/C of Tezpur P.S alleging inter alia that on 

27.07.2017 at about 1 PM, one Dumper vehicle bearing Regd. No-AS-12/AC-

4078 went to a tyre shop situated at Batamari to give air on the wheel and 

when his son had touched the vehicle, the driver of the said vehicle lifted the 

said vehicle through Hydrolic lift and due to that the said vehicle touched the 

electric wire; as a result of which his son named Sulman Ali sustained burn 

injury on his body. Thereafter, the injured was immediately taken to Kanaklata 

Civil Hospital, Tezpur for treatment and from there he was shifted to GMCH, 

Guwahati wherein during treatment the right hand of victim has to be removed.      
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“INVESTIGATION” 

2. On receipt of the Ejahar, Tezpur P.S Case No-1849 of 2017 u/s-279/338 of 

I.P.C was registered and investigation into. On completion of the investigation, 

the I.O. of this case submitted charge sheet u/s-338 of Indian Penal Code 

against the above-named accused person. 

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s-207 of Cr.P.C was furnished 

to the above-named accused person. After hearing both side, particulars of 

offence u/s-338 of I.P.C was read over and explained to the accused person by 

my Ld. Predecessor in office to which he pleaded not guilty and claimed to be 

tried.  

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as 

many as 03 (Three) numbers of witnesses in support of this case. On 

meticulous perusal of the case record, it disclosed that this court on several 

occasions issued summons upon the witnesses including informant named 

Azgar Ali and consequently the E/O submitted report stating that the informant 

had expired. One photocopy of death certificate issued by Department of 

Health Services, Panchmile New Primary Health Centre found enclosed with the 

case record regarding the death of informant. Even, the victim named Salman 

Ali of this case also admitted in his evidence that his father Azgar Ali who is the 

informant of this case died around three years back. The prosecution side has 

already examined the victims of this case and they have not implicated the 

accused person in their evidence. Hence, considering the submissions of 

prosecution side as well as present facts and circumstances of the case, this 

court finds it sufficient to close the evidence. Accordingly, the evidence of 

prosecution is closed and further proceeding is stopped. Accused person was 

examined u/s-313 of Cr.P.C and his pleas of denial are recorded in separate 

sheet and the same kept with the case record. Accused declined to adduce 

evidence on his defence.  
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ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side.  

6. The points for determination in this case are:- 

(i.) Whether on 27.07.2017 at about 01:00 PM in front of a shop 

situated at Batamari area under Tezpur PS, accused 

negligently parked his Dumper vehicle bearing Regd. No-AS-

12/AC-4078 , touching the electric line of the road lifting the 

hydrolic lift of his dumper and such negligent act of the 

accused creates endanger to the lives of Md. Amir Hussain 

and Md. Salman Ali resulting grievous injuries upon the body 

victims and thereby committed an offence punishable u/s-

338 of IPC? 

  
                EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the Ejahar examined 

three numbers of the witnesses including the victims. For the sake of proper 

appreciation of evidences let us reproduce the evidences of witnesses.  

8. PW-1, Amir Hussain deposed before this court that he knows the informant and 

the accused person of this case. He also deposed that informant died around 3 

years back. He further deposed that in the year 2017 one day at about 1 PM, 

one Dumper vehicle was standing on the road at Batamari area and said vehicle 

touched the electricity wire of the road. He deposed that he along with Salman 

Ali standing nearby the said vehicle and suddenly, they touched the vehicle for 

which they both got electric shock. He deposed that Salman Ali sustained burn 

injury and he was shifted to KCH, Tezpur and thereafter, he again referred to 

GMCH. He also deposed that his right palm burned due to the alleged incident. 

PW-1, in his cross-examination denied the fact that he has stated before the 

police that at the time of incident, he along with Salman suddenly hanged on 

the back side of the dumper vehicle and due to that the front side of the 

vehicle touched the electricity connection of the road. 

9. PW-2, Salman Ali deposed before this court that the informant of this case is 

his father, who died around 3 years back after lodging the ejahar. He further 



 
4 

P.R Case No-181 of 2018 
(State of Assam Vs Sri Arup Gogoi) 

 
deposed that around 03 years back one day at about 1 PM, one dumper vehicle 

was standing on the road at Batamari area and the accused named Arup Gogoi 

was the driver of the said vehicle. He also deposed that he along with Amir 

touched the vehicle and due to that they received electric shock as they were 

unknown about the fact that the vehicle touched the electric wire of the road. 

He further deposed that he received burn injury on his right hand. He deposed 

that his right hand was amputed due to that incident and he was referred to 

GMCH. He further deposed that Amir also sustained injury. He further deposed 

that he was admitted at GMCH for about one month.  

10. PW-2 in his cross-examination admitted that they were unaware about the fact 

that the dumper vehicle got connected with the electric wire of the road. He 

denied the fact that he has stated before the police that at the time of incident, 

he along with Amir suddenly hanged on the back side of the dumper vehicle 

and due to that the front side of the vehicle touched the electricity connection 

of the road.  

11. PW-3, Mafizuddin deposed before this court that he knows informant and the 

accused person of this case. He also deposed that he also know the victims, 

namely, Amir Hussain and Salman Ali. He further deposed that the incident took 

place around 4-5 years back infront of his tyre repairing shop. He further 

deposed that at the time of incident one dumper vehicle came to his shop for 

repairing tyre and the vehicle was standing infront of his shop. He deposed that 

at that point of time he went to Dipu and after he came to his shop he saw that 

both the victims were shifted to hospital through rickshaw. He also deposed 

that he came to know subsequently that the dumper vehicle was touching the 

electric wire of the road and at that point of time both the victims touched the 

vehicle and received burn injuries. He deposed that both of them received burn 

injuries on their hands and the right hand of Salman got amputed due to the 

alleged incident. PW-3 in his cross-examination admitted that he had not seen 

the incident. He also admitted that after he returned to his shop he came to 

know about the entire incident. 

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 
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12. In the light of criminal jurisprudence predominant in the country the burden lies 

upon the prosecution to establish the guilt of the accused person by way of 

proving the indictments beyond any shadow of doubt. In this case the charge 

u/s-338 of IPC was explained against the accused person and for the sake of 

proper appraisal of the evidence on record, let us discussed the point for 

determination in the backdrop of evidence on record. 

13. Criminal rashness is hazarding a dangerous or wanton act with the knowledge 

that it is and that it may cause an injury but without intention, to cause injury 

or knowledge that it will probably be caused. The criminality lies in taking the 

risk of doing such an act with recklessness or being indifferent at to the 

consequences. Reckless act or act in a manner dangerous to public is rashness. 

14. In this case, the allegations as demonstrated from the ejahar appears to be 

that on 27.07.2017 at about 1 PM, one Dumper vehicle bearing Regd. No-AS-

12/AC-4078 went to a tyre shop situated at Batamari to give air on the wheel 

and when his son had touched the vehicle, the driver of the said vehicle lifted 

the said vehicle through Hydrolic lift and due to that the said vehicle touched 

the electric wire; as a result of which his son named Salman Ali sustained burn 

injury on his body. Thereafter, the injured was immediately taken to Kanaklata 

Civil Hospital, Tezpur for treatment and from there he was shifted to GMCH, 

Guwahati wherein during treatment the right hand of victim has to be removed.  

15. In the backdrop of the offence punishable under section-338 of IPC, the 

prosecution side got the burden of prove that the alleged incident occurred due 

to rash and negligent act of the accused which causes endanger to the lives of 

the victims, namely, Amir Hussain and Salman Ali and consequently, the same 

act of the accused resulted the grievous hurt to the victims.  

16. Now, in the context of the criminal law the basic question is quite different. The 

question is does the accused deserve to be punished for the outcome caused 

by his negligence? This is a very different question from the civil context and 

must be answered in terms of mens rea. Only, if a person has acted in a 

morally culpable fashion can this question be answered positively, at least as 

far as non-strict liability offences are concerned. The only state of mind which is 
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deserving of punishment is that which demonstrates an intention to cause harm 

to others, or where there is a deliberate willingness to subject others to the risk 

of harm. Negligent conduct does not entail an intention to cause harm, but only 

involves a deliberate act subjecting another to the risk of harm where the actor 

is aware of the existence of the risk and, nonetheless, proceeds in the face of 

the risk. This, however, is the classic definition of recklessness, which is 

conceptually different from negligence and which is widely accepted as being a 

basis for criminal liability as has been decided in “P.B. Desai vs State of 

Maharashtra (2013) 15 SCC 481”.  

17. Now, in the forthcoming discussion, this court tried to ascertain as to whether 

the alleged act of the accused comes within the purview of essential ingredients 

of offence punishable under section-338 of Indian Penal Code. In this case, 

prosecution side has examined as many as three numbers of witnesses. At the 

outset, it is to be mentioned here that the informant of this case was not 

examined as the informant died during the pendency of this case. Both the 

victims were examined as PW-1 and PW-2 and one independent witness was 

also examined in this case. On meticulous perusal of the evidences presented 

by all three witnesses, it disclosed before this court that in the year 2017 one 

day at about 1 PM, one Dumper vehicle was standing on the road at Batamari 

area and said vehicle touched the electricity wire of the road. Then, the victims, 

namely, Amir Hussain and Salman Ali who were standing nearby suddenly 

touched the vehicle for which they received electric shock and consequently, 

victim Amir Hussain sustained burn injury and shifted to GMCH. Another victim 

Salman Ali’s right hand was amputed due to that incident.  

18. In this case it has become crystal clear that the alleged incident occurred while 

the vehicle was standing over the road and it is the victims who themselves 

touched the vehicle without having any knowledge that the vehicle got 

connected with the electric wire of the road. From the aforesaid incident 

nowhere it is disclosed that there was any negligent act performed by the 

accused for which the alleged incident had occurred. The victims touched the 

vehicle suddenly without having any knowledge about the electric connection 
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and the incident occurred. The accused of this case not insisted the victims to 

touch the vehicle even the vehicle was standing there for repairing the tyre in 

front of the shop of the PW-3 and the alleged incident occurred consequently, 

when both the victims touched the vehicle and received burn injuries. The 

evidence adduced before this court by the prosecution side does not reflect any 

implicating materials against the accused Sri Arup Gogoi which may prove the 

essential ingredients of offence punishable under section-338 of Indian Penal 

Code. Undoubtedly, the victims sustained grievous injuries due to the alleged 

incident but the circumstances as well as the factual matrix which disclosed 

before this court does not make the accused liable for commission of offence 

punishable under section-338 of Indian Penal Code as there was no intentional 

negligent act on the part of the accused has been proved from the evidences 

on record.    

19. Therefore, in the light of all the above said discussions this court finds that 

prosecution side failed to adduce any cogent, clear, truthful, corroborative and 

coherent evidences to prove the rash and negligent act of the accused person 

of this case.  

20. Hence, in absence of any cogent evidence this court finds that prosecution side 

failed to prove the guilty of accused beyond any shadow of doubt. As such the 

accused person is acquitted from the charge under section-338 of IPC and sets 

at liberty. Bail bonds extended for six months in view of section-437A of Cr.P.C. 

21. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 02nd day of February, 2022.  

 

(Sri N. J. Haque) 
                 Chief Judicial Magistrate, 

                   Sonitpur: Tezpur 



 
8 

P.R Case No-181 of 2018 
(State of Assam Vs Sri Arup Gogoi) 

 
ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Amir Hussain,  

PW-2:- Salman Ali 

PW-3:- Mafizuddin 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

4. Prosecution Exhibits: NIL 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
               Sonitpur, Tezpur 


